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Dear Bill 

UK WITHDRAWAL FROM THE EUROPEAN UNION (CONTINUITY)(SCOTLAND) BILL – 
STAGE 2 REPORT 

Thank you for the Delegated Powers and Law Reform Committee report on the UK 
Withdrawal from the European Union (Continuity)(Scotland) Bill, published on 11 December 
2020. 

I am pleased to set out the Government’s response to the recommendations made in this 
report. I extend my thanks to you for your Committee’s continued careful scrutiny and 
consideration of the Bill. 

I am copying this letter to the Conveners of the Finance and Constitution and Environment, 
Climate Change and Land Reform Committees. 

MICHAEL RUSSELL MSP 
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STAGE 2 REPORT – SCOTTISH GOVERNMENT RESPONSE 

During Committees ’Stage 2 consideration of the Bill, both the Cabinet Secretary for 
Environment, Climate Change and Land Reform and I offered to hold discussions with 
Members to see where consensus could be reached on key matters in both Parts 1 and 2 of 
the Bill. I am pleased to say that those discussions were fruitful and I am grateful to 
Members for the collaborative and helpful way they approached these.  

In relation to Part 1, which the majority of the Committee’s report relates to, discussions 
centred around the key issues of purpose, consultation, the policy statement and reporting 
requirements, and resulted in both Stage 3 amendments in Angela Constance and Liam 
McArthur’s names being lodged, which the Government intends to support, as well as the 
amendments in my name which essentially do some tidying up in consequence of agreed 
Stage 2 amendments, as well as in anticipation of the aforementioned Stage 3 amendments 
being agreed to. 

However, it also remains my view that establishing a strong, relationship between the 
Government and Parliament is vitally important to allow alignment which truly benefits 
Scotland. Such a relationship should allow for genuine partnership working to ensure that 
proportionate and effective decisions on alignment, appropriate consultation and application 
of legislative procedures can be taken. I believe that the framework to be agreed with 
Parliament is critical to achieving that, and therefore hope the Stage 3 amendments lodged 
by Angela Constance, Liam McArthur and myself can be considered by the Committee with 
that additional step in mind. 

Those of us involved in the post-Stage 2 discussions were of the view that, when considered 
as a package, the amendments lodged following consensus being reached will, if agreed to, 
make the Government more accountable to Parliament, while still allowing the power to align 
to be workable. 

I appreciate that, given the time constraints on all of us, the Committee did not have the 
benefit of being able to consider any of the proposed amendments before writing its report. 
However, since much of the Government’s response to the DPLRC Stage 2 report relates to 
the work done following Stage 2, I felt it would be helpful to the Committee to set out the 
information above. 

Below, the Scottish Government addresses the recommendations made in the Committee’s 
report. 

Width and effect of the power in practice 13.The Committee re-emphasises its position 
in its Stage 1 report that, as a matter of principle, the limits of delegated powers 
should be strictly defined, and should not be taken as a substitute for policy 
development.  

14. The Committee recognises that it would be difficult in law to exclude significant
new proposals from the scope of the keeping pace power, or to limit it to existing
standards in retained EU law or to technical areas. However, these difficulties
emphasise the exceptionally wide nature of the keeping pace power. The Committee
considers that powers of this nature require to be justified by exceptional
circumstances, and that the process of EU withdrawal should not lead to such wide
powers becoming the norm.
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15. The Committee welcomes the inclusion of new section 4A, which requires
Ministers to publish, in such manner as they consider appropriate, a statement of
their policy on the factors to be taken into account when considering whether to use
the keeping pace power.

16. The Committee recommends that the Scottish Government considers including
in this policy statement a commitment not to use the keeping pace power in section
1(1) of the Bill in areas where the EU has gained new competencies, or in areas of
major innovation; i.e. where there are significant new policy developments in future
EU law. Further recommendations on the policy statement in new section 4A of the
Bill are set out under the heading of “Engagement” below.
The policy statement will, should Stage 3 amendment 18 in Liam McArthur’s name be
agreed to, be subject to the approval of Parliament. Before that approval process takes
place, Parliament – and others – will have the opportunity to make representations to
Ministers about a draft of the policy statement, and Ministers will have to have regard to
those representations. If Parliament feels that the draft statement is deficient in any area –
including this one – it would be open to Parliament to make those views known and
ultimately to withhold approval.

The broad intention is that the policy statement will set out the sort of scenarios when 
primary legislation is likely to be appropriate. The appropriateness of a particular legislative 
route, however, will depend on the specific circumstances in any given case.  

However, given other amendments being taken forward, including amendment 32 which, if 
agreed, places a requirement on Ministers, when laying a report before Parliament under 
section 7(1) to specifically respond to any representations making clear preferences for 
primary legislation, a commitment of the type recommended by the Committee does not 
appear to be necessary. The Scottish Government is of the view that it is beneficial to retain 
necessary flexibility.  

The constructive engagement between the Government and other parties already mentioned 
led to several amendments being lodged which, when taken together, will ensure that the 
Government will be more accountable to Parliament, while still allowing the power to align to 
be workable, if these are agreed to by Parliament at Stage 3. I hope the Committee agrees 
that the extra scrutiny provided for by these amendments makes the statement suggested in 
the report unnecessary.  

Sub-delegation 
22. The Committee noted the clarification made by the amendment to section
1(5)(c) of the Bill. However, the Committee observed that its concerns were focussed
on section 1(3), which has not been amended at Stage 2. It appears from section 1(3)
that it is still possible for keeping pace regulations to sub-delegate the making of an
instrument of a legislative character, or to provide for funding, to a Scottish public
authority, or such an authority’s nominee.

23. In the absence of clarification on the necessity of this aspect of the power to
allow sub-delegation, the Committee reiterated its conclusion in its Stage 1 report that
it considers that the ability to sub-delegate legislative or funding powers to a Scottish
public authority, or such an authority’s nominee, is particularly significant.
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24. Accordingly, the Committee recommends that the Scottish Government
considers lodging an amendment at Stage 3 omitting the words “(including making an
instrument of a legislative character or providing funding)” from section 1(3) of the
Bill.

Section 1(3) sets out some of the things that can be done using the power under section 
1(1)(a)(i),(ii) and (iii). It  specifically enables provision for functions of EU entities or public 
authorities (including making an instrument of a legislative character or providing funding) to 
be exercisable by Scottish public authorities or to any person whom the authority authorises 
to carry out functions on its behalf or provision for such functions to be omitted or otherwise 
differently provided for.  

As the Government has previously set out, we consider the section 1(1) power requires this 
level of flexibility to ensure the power is able to incorporate future EU laws in a way that is 
workable. The Government recognises that there is uncertainty around how and when the 
power under section 1(1) may be used in this way. However, it is the very uncertain nature of 
Brexit and what might yet come that leads to section 1(3) in its current form.  

The Scottish Government acknowledges the width of the section 1(1) power and the 
concerns of the Committee and that is why, as already noted, constructive engagement 
followed Stage 2 resulting in several amendments being lodged which, when taken together, 
will increase the Government’s accountability to Parliament, while still allowing the power to 
align to be workable, if they are agreed to. Further detail on how that is expected to work is 
set out in relation to the recommendation on scrutiny, and the Scottish Government hopes 
that, if agreed to, when these are considered alongside existing provision in the Bill, 
members of the DPLRC will be assured that any regulations made under the power will be 
subjected to thorough scrutiny. We are of the view that a clear role for the Parliament is 
preferable to limiting the scope of this time-limited power given the continued uncertainty 
following EU exit.  

Technical scope of the power 
30. The Committee welcomes the Scottish Government’s clarification that the
qualification in section 1(2)(f)(ii) is intended to make clear that, like section 1(2)(a), the
functions and restrictions in an EU Directive must have some practical application in
Scotland.

31. In light of this clarification, the Committee considers that it is not clear why the
form of words used in section 1(2)(a) is not substantially repeated in section 1(2)(f)(ii).
The Committee repeats its view that the words “it is appropriate to retain” appear to
be wider than the power in section 1(2)(a) to omit anything which has no practical
application in relation to Scotland or is otherwise redundant or substantially
redundant.

32. The Committee recommends that the Scottish Government considers lodging
an amendment at Stage 3 to omit the words “it is appropriate to retain” in section
1(2)(f)(ii) and replace them with wording similar to section 1(2)(a), such as “have
practical application in relation to Scotland and are not otherwise redundant or
substantially redundant”.

It is the Scottish Government’s view that such an amendment is unnecessary and potentially 
unhelpful.  
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Whilst the Government acknowledges that the functions or restrictions which may be 
conferred or imposed under section 1(2)(f) would have to make sense in the Scottish 
context, there is an awkwardness in the wording suggested by the Committee, and the 
Government is concerned that the implications of such wording would be unclear from the 
perspective of a positive power to confer functions or impose restrictions.   

The wording in section 1(2)(a) makes sense as it is being applied to something to be omitted 
from Regulations. However, it is the Government’s view that it is less clear that it makes 
sense when applied to a positive power.  The Government again acknowledges the 
concerns expressed by the Committee, but the Government did not lodge an amendment of 
the type recommended due to concerns it could cause unforeseen difficulties by adding 
awkward and unnecessary wording.  

It is the Government’s view that the wording of ‘it is appropriate to retain’, as currently 
contained in section 1(2)(f)(ii), offers greater flexibility to deal with unforeseen circumstances.  
Given the continued very uncertain circumstances we find ourselves in as a result of EU exit, 
maintaining that flexibility is important and sensible and represents the right balance, 
especially in light of the proposed increased scrutiny of the process behind the Bill which the 
Government intends to support. 

Scrutiny procedures 
38. The Scottish Government raised concerns about the difficulties of defining the
application of a form of super-affirmative procedure to “significant new policy
proposals” or “new policy areas” made under keeping pace regulations. However, the
Committee highlights that its recommendation at paragraph 70 of its Stage 1 report
was that the Scottish Ministers ’choice of procedure is expanded to include a form of
super-affirmative procedure. This would not require any wording on the face of the
Bill defining the circumstances when the super-affirmative procedure should apply.
Instead, the Parliament would be able to hold Ministers to account for their choice of
whether or not to apply the super-affirmative to proposals for keeping pace
regulations containing significant policy provision.

39. The Committee notes the statement of the Cabinet Secretary for the
Constitution, Europe and External Affairs at Stage 2 that the Scottish Government is
"committed to working with the Parliament to agree an appropriate and proportionate
decision-making framework. That is a work in progress, and I think that we are all
indicating that we want to get to stage 3 having done that. It remains the
Government’s view that using such a framework to provide for an appropriate level of
consultation at the earliest stage of policy development is preferable to devising and
prescribing procedural requirements to take effect at the end of the process."

40. Accordingly, the Committee recommends that the Scottish Government
considers lodging an amendment to section 4(3) of the Bill at Stage 3 to expand the
choice of procedure to include a form of super-affirmative procedure.

41. The Committee reiterates the position in its Stage 1 report that it would be
disproportionate to apply a sifting mechanism on the face of the Bill to allow
committees to change the parliamentary procedure Ministers choose to apply to
regulations under the keeping pace power. Instead, the Committee refers to the
further recommendations suggested under the “Engagement” heading below.
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The Scottish Government is not supportive of widening the either way power to include a 
choice of applying a super-affirmative procedure. Rather, the package of amendments 
already referred to which covers purpose, consultation, policy statement and reporting, if 
agreed to by Parliament, will provide a more workable and effective solution, with clear roles 
for Parliament and Government. 

For the benefit of the Committee, I will summarise what some of those amendments aim to 
achieve. 

Should they be agreed, they will require Ministers to publish a statement of their policy on (a) 
the approach to be taken, (b) the factors to be taken into account, and (c) the process to be 
followed, when considering whether to use the power under section 1(1). They will require a 
draft of the statement to be laid before Parliament as soon as reasonably practicable after 
section 1(1) comes into force. If agreed, the amendments which have been lodged will 
require Ministers to lay the policy statement in draft, and allow 28 days for Parliament to 
make representations as to its content, after which time Ministers will be required to lay 
before the Parliament a copy of the statement, along with a document explaining how they 
have had regard to those representations, and to seek the Parliament’s approval. If, within 
28 days of that copy having been laid, the Parliament resolves that the statement should not 
be approved, Ministers must not publish the statement. Instead, they must review and revise 
the policy statement and lay a copy of the statement as revised before the Parliament for 
approval. This procedure will apply also to the publication of a revised policy statement 
under section 4A(2).  

Amendments which the Government intends to support also recognise that there may be 
circumstances in which it is necessary to use the power to align before a policy statement 
has been published, or whilst a copy of a revised policy statement is before the Parliament 
for approval. They require that, in such circumstances, or when regulations are laid which 
are not in accordance with a published policy statement, Ministers must make a statement 
accompanying those regulations setting out why this is the case. They also provide that, 
where Ministers make a statement about not acting in accordance with the statement, they 
shall in turn be required to review the published policy statement and as soon as reasonably 
practicable either (i) revise and publish that policy statement (starting the consultation 
procedure) or (ii) explain why they do not consider a revision is necessary.   

As the Committee is aware, section 7 of the Bill, as amended, requires Ministers to produce 
a report after the end of each reporting period setting out how the power to align has been 
used in that reporting period, and the intended use of it in the future. Amendments lodged at 
Stage 3, should they be agreed to, will require Ministers to lay the report in draft, and allows 
28 days for Parliament to make representations as to its forward-looking content, after which 
time Ministers will be required to lay the statement again, explaining how account has been 
taken of those representations. These amendments include provision which will signal that 
Parliament can make clear its preference for primary legislation, and that Ministers must set 
out a response to such representations separately.  

I hope this assures the Committee that while the Government has not lodged amendments 
of the type suggested in its report, in supporting the amendments described above, we are 
aiming to ensure robust scrutiny procedures are in place. 

We welcome the Committee’s view that a sifting mechanism would be disproportionate. 
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Engagement 
46. The Committee welcomes new section 4A amended into the Bill at Stage 2.

47. However, the Committee recommends that the Scottish Government considers
lodging an amendment to section 4A(1) of the Bill at Stage 3 to insert an additional
requirement that the policy statement should also set out when it would be
appropriate for Ministers to choose to apply the super-affirmative procedure as
recommended at paragraphs 38 to 40 above, and when primary legislation would be
more appropriate. The Committee also recommends that the Bill should explain how
Ministers intend to approach consultation when considering keeping pace
regulations. The Committee considers that the policy statement (and any revision of
it) in section 4A should be laid in draft and approved by resolution of the Parliament.

48. The Committee welcomes the further explanatory statements required under
section 6 of the Bill as amended at Stage 2.

49. However, the Committee recommends that the Scottish Government considers
lodging an amendment to section 6 of the Bill at Stage 3 to further implement
paragraphs 81 and 82 of its Stage 1 report. In particular, the Committee recommends
that such an amendment should require a statement explaining the practical
implications of the regulations, including the social benefits and costs, and whether
an alternative approach would demonstrably deliver the same, or more ambitious
outcomes, than the relevant EU measure.

50. Amendments have also been made to the reporting requirements in section 7 of
the Bill. In order to pursue the recommendation in paragraph 80 of the Committee’s
Stage 1 report, the Committee recommends that the Scottish Government considers
lodging an amendment to section 7 of the Bill at Stage 3 to include a requirement to
identify the parliamentary procedure Ministers expect would apply either where they
are considering using the keeping pace power in the reporting period, or in respect of
any intended use of the power in a future reporting period. This could also identify
any areas where Ministers intend, or are considering whether, to introduce primary
legislation to keep pace with EU law rather than secondary legislation.

As already noted in relation to the Committee’s recommendation on scrutiny, the Scottish 
Government is not supportive of any amendment to provide for the ability to be required to 
apply a super-affirmative procedure.  

The amendments brought forward by MSPs after constructive discussions which cover 
purpose, consultation, policy statement and reporting, are seen as being more beneficial 
than those recommended by the Committee and, if agreed, already do require Parliament to 
approve the policy statement, as proposed by this recommendation. As already set out, 
under these proposals Ministers will be required to publish a statement of their policy on (a) 
the approach they intend to take, (b) the factors to be taken into account, and (c) the process 
they intend to follow when considering whether to use the power under section 1(1).  

It is the Government’s intention that ‘the factors to be taken into account ’will include those 
named in paragraph 49 of the DPLRC report (i.e. the practical implications, social benefits 
and costs of the regulations etc.). It is similarly the Government’s intention that ‘the process 
they intend to follow ’should include setting out the sort of scenarios when Ministers would 
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use primary legislation or would likely consult on a use of the power. This will then be part of 
the overall approach which Parliament is asked to approve – thereby giving Parliament a role 
in that process.  

Taken together, these proposals, which the Government will support, allow for Parliament to 
make clear when it believes primary legislation would be more appropriate, as already 
mentioned. 

The Scottish Government is not supportive of requiring any additional statements to be made 
when making regulations under the section 1(1) power. Ministers are already required to 
make a statement on the good reasons for making the regulations, and as already stated it is 
our intention that the policy statement will set out that the factors mentioned by the DPLRC 
in paragraph 49 and have to be considered when deciding to align. There are also numerous 
reporting requirements on Ministers. Therefore, it is our view that the additional statements 
proposed by the committee would not increase the understanding of the Parliament when 
considering proposed regulations and so would only add an extra unnecessary 
administrative burden on the use of the power.  

It is our view that the recommendation made by the committee in paragraph 50 that the 
proposed parliamentary procedure be set out in annual reports is unnecessary. The 
amendments already mentioned, which the Government intends to support, require 
consultation with Parliament on forward-looking reporting. As this will cover both regulations 
to be made in the forthcoming reporting period and thinking on measures still in earlier 
phases of development, information on legislative procedure can be included in the report 
where possible but should not be required by the Bill. In some cases it would be premature 
for the Government to seek to give an indication as to which legislative procedure would be 
most appropriate. 

It is the Government’s intention that thinking on which legislative procedure should apply to 
particular regulations will be covered in the framework to be agreed with the Parliament. In 
laying its report before Parliament, Ministers will also be specifically required by the terms of 
amendment 32, should it be agreed, to summarise any representations received to the effect 
that a particular proposal should be made subject to primary legislation, to have had regard 
to those representations, and to explain how they have had regard to them. 

Power to provide that legislation is not environmental law 
72. The Committee reiterates its concerns regarding the very wide nature of the
definition of “environmental law” in sections 39 and 40 of the Bill. It therefore
recommends that the Scottish Government considers publishing an indicative list of
legislation that would fall within that definition, to ensure greater certainty for ESS,
those subject to enforcement by ESS, and the courts.

Section 39(1) of the Bill defines “environmental law” as “any legislative provision to the 
extent that it - (a) is mainly concerned with environmental protection, and (b) is not 
concerned with an excluded matter.”   

Section 39(3) defines  “legislative provision” for the purposes of subsection (1) as“ (a) 
provision contained in, or in an instrument made under, an Act of the Scottish Parliament, 
and (b) provision contained in any other enactment which, if contained in an Act of the 
Scottish Parliament, would be within the legislative competence of the Parliament.” 
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The definition of “environmental law” will cover legislation the primary purpose of which is the 
protection of the environment.  However, it will also capture other legislative provision (e.g. 
parts of planning legislation), which is mainly concerned with environmental protection. 
“Environmental protection” is defined in section 40(1) of the Bill.  

We do not think it would be helpful to provide an indicative list of legislation that would fall 
within the definition of environmental law in section 39 of the Bill.  An indicative list of 
legislation may lead to confusion if a provision was not included on the list which did fall 
within the definition of “environmental law”.  

We are content that sections 39 and 40 as drafted provide sufficient clarity for ESS, public 
authorities, and the courts.   
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